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This Settlement Agreement is entered into between the United States of America, acting
through the United States Department of Justice and on behalf of the Office of Inspector General
(OIG-HHS) of the Department of Health and Human Services (HHS) (collectively the “United
States™), Eric T. Poehlman (Poehlman), and Walter F. DeNino (DeNino) (hereinafter referred to as
“the Parties™), through their authorized representatives.

I. PREAMBLE

As a preamble to this Settlement Agreement, the Parties agree to the following:

A. From in or about 1987 to 2001, Poehlman was an academic researcher conducting
federally-funded research in the United States on public health matters. From 1987 to 1993,
Poehlman was a postdoctoral research fellow and an assistant and associate professor of medicine at
the University of Vermont (UVM) College of Medicine in Burlington, Vermont. From 1993 to 1996,
Poehlman was an associate professor of medicine at the University of Maryland in Baltimore,
Maryland. From 1996 to 2001, Poehlman was an associate and full professor at the UVM College of

Medicine. In these academic positions, Poehlman conducted research on human subjects related to




exercise physiology and other topics that was funded primarily by grants from federal public health
agencies and departments, including the National Institutes of Health (NIH), the U.S. Department of
Agriculture (USDA), and the Department of Defense.

B. Walter F. DeNino is an individual residing in New York, New York. DeNino was a
student at UVM prior to 1998, and was employed as a laboratory technician at UVM during the years
1998 to 2000. On May 28, 2004, DeNino filed a qui tam action in U.S. District Court in Vermont
pursuant to the False Claims Act, 31 U.S.C. § 3730, titled United States of America, ex rel. Walter F,l
DeNino v. Eric T. Poehlman, Ph.D., No. 1:04-CV-310 (the “Qui Tam Action”). DeNino is
represented in the Qui Tam Action by Philip R. Michael, Esq. of the firm Goodkind, Labaton, Rudoff
& Sucharow LLP, and Robert Reis of the firm Reis, Urso & Ewald, LLP. The Qui Tam Action
pertained to claims and allegations that were already part of an investigation undertaken by the United
States, the results of which are described in more detail below and in the Complaint filed herewith by
the United States.

C. The United States contends that it has certain claims and causes of action against
Poehlman under the False Claims Act, 31 U.S.C. § 3729(a). The United States also contends that it
has certain administrative claims against Poehlman under the provisions for permissive exclusion
from the Medicare, Medicaid and other Federal health care programs, 42 U.S.C. § 1320a-7(b)(1)(B),
and the provisions for civil monetary penalties, 42 U.S.C. § 1320a-7a, for the Covered Conduct. The
United States alleges that Poehlman knowingly submitted, or caused to be submitted, false claims in
numerous applications submitted to NIH and USDA for research grants.

D. Specifically, the United States contends that from in or about 1992 to 2000, Poehlman

falsified and fabricated certain data from his federally-funded research and presented this false and



fabricated research data in grant applications proposing to conduct more federally-funded research on
exercise physiology and related topics. During the period of 1996 through 2000, Poehlman submitted
fourteen research grant applications to federal agencies or departments that included false and
fabricated research data (“the Covered Conduct™). During the period 1997 to 2001, NIH paid out
approximately $1.7 million in research funding based on grant applications that included false and
fabricated research data submitted by Poehlman while he was employed at UVM. In most cases,
Poehlman falsified and fabricated portions of the “preliminary studies” section in grant applications in
order to support the scientific basis for and his expertise in conducting the proposed research. The
United States contends that reviewers of these grant applications relied on the “preliminary studies™
section to determine if a grant should be awarded.

E. The United States contends that because Poehlman served as the Principal Investigator
on these federal grant applications and signed the applications as such, certifying that the information
contained in the applications was true and complete, the federal grant applications he submitted to
NIH and USDA during the period 1996 through 2000 constitute violations of the False Claims Act,
31 U.S.C. § 3729(a).

F. To avoid the delay, uncertainty, inconvenience, and expense of protracted litigation of
the above claims, the Parties have reached a full and final settlement pursuant to the Terms and
Conditions below. Poehlman has requested a global settlement of all civil (including the Qui Tam
Action), criminal and administrative matters concerning the Covered Conduct and, based upon his
financial condition, claims an inability to pay even single damages claimed by the United States to

settle the civil matters.




II. TERMS AND CONDITIONS

1. Poehlman agrees that his financial condition allows him to pay to the United States
$180,000 (the “Settlement Amount™) in the manner and form and under the terms set forth in
Paragraphs 2-3 below.

2. Poehlman agrees to pay an initial payment of $30,000 to the United States no later than
the date of his sentencing in criminal matter captioned United States v. Eric T. Poehlman filed
herewith in U.S. District Court in the District of Vermont, or no later than 10 days after entry of
judgment in this civil case, whichever occurs first. Poehlman agrees to pay this initial payment by
electronic funds transfer pursuant to written instructions to be provided by the United States
Attorney’s Office. In the event of any default in payment described herein, interest on the unpaid
* balance of the initial payment will accrue at the legal rate beginning on the date judgment is entered,
pursuant to 28 U.S.C. § 1961, until paid in full.

3. Poehlman agrees to pay the remaining balance of $150,000 plus interest over a three-
year period by tendering to the United States three installment payments in the amount of $50,000
each, with each installment of $50,000 to be paid by electronic funds on or before December 31,
2005, December 31, 2006, and December 31, 2007, pursuant to written instructions to be provided by
the United States Attorney’s Office. Poehlman agrees to pay interest at the legal rate on the unpaid
principal and such interest shall be calculated pursuant to 28 U.S.C. § 1961. Poehlman may pay the
balance of the $150,000, plus whatever interest has accrued up until the date of payment, without
penalty for prepayment.

4. Poehlman has provided a sworn financial statement dated June 25, 2004 to the United

States and the United States has relied on the accuracy and completeness of that statement in reaching



this Settlement Agreement. Poehlman warrants that at the time he provided it, the statement was
complete and accurate. If the United States reasonably determines that Poehlman materially
misrepresented the amount of his income or assets in that statement, the United States may demand
additional payments or pursue other remedies in satisfaction of the judgment pursuant to the
procedures delineated in the Federal Debt Collection Procedures Act, 28 U.S.C. §§ 3001-3008, or any
other available remedies authorized by law. In the event that the United States reasonably determines
that Poehlman materially misrepresented his financial condition in that statement, the United States
may at its option: (a) rescind this Settlement Agreement and reinstate its suit based on the Covered
Conduct; or (b) let the Settlement Agreement stand and collect the full Settlement Amount plus 100%
of the value of the net worth of Poehlman that was previously undisclosed. Poehlman agrees not to
contest any collection action undertaken by the United States pursuant to this provision. In the event
that the United States opts to rescind this Settlement Agreement and reinstate its suit under this
provision, Poehlman agrees not to plead, argue or otherwise raise any defenses under theories of state
of limitations, laches, estoppel or similar theories to any civil claims brought by the United States,
except to the extent that these defenses were available on the effective date of this agreement.

5. Subject to the exceptions in Paragraph 11 below, in consideration of the obligations of
Poehlman set forth in this Settlement Agreement, conditioned upon Poehlman’s full payment of the
Settlement Amount, and subject to Paragraph 16 below (concerning bankruptcy proceedings
commenced within 91 days of the effective date of this Agreement), the United States, on behalf of
itself, its officers, agents, agencies, and departments, agrees to release Poehlman and his employees
and agents from any civil or administrative claim the United States has or may have under the False

Claims Act, 31 U.S.C. §§ 3729-3733; the Civil Monetary Penalties Law, 42 U.S.C. § 1320a-7a; the



Program Fraud Civil Remedies Act, 31 U.S.C. §§ 3801-3812, or the common law theories of payment
by mistake, unjust enrichment, and fraud, or another state or common law theory, for the Covered
Conduct.

6. In compromise and settlement of the rights of OIG-HHS to exclude Poehlman pursuant
to 42 U.S.C. § 1320a-7(b)(1)(B), upon conviction in the related criminal case titled Unifed States v.
Eric T. Poehlman for a false statement related to a Federal grant, Poehlman agrees to be permanently
excluded under this statutory provision from Medicare, Medicaid, and all other Federal health care
programs as defined in 42 U.S.C. § 1320a-7b(f). Such exclusion shall have national effect and shall
also apply to all other federal procurement and nonprocurement programs. Federal health care
programs shall not pay anyone, including Poehlman, anyone who employs or contracts with
Poehlman, any hospital, or other provider where Poehlman provides services, for items or services,
including administrative and management services, furnished, ordered, or prescribed by Poehlman in
any capacity while Poehlman is excluded. The exclusion applies regardless of who submits the
claims or other request for payment. Poehlman shall not submit or cause to be submitted to any
Federal health care program any claim or request for payment for items or services, including
administrative and management services, furnished, ordered, or prescribed by Poehlman during the -
exclusion. Violation of the conditions of the exclusion may result in criminal prosecution, and the
imposition of civil monetary penalties and assessments. Poehlman further agrees to hold the Federal
health care programs, and all Federal beneficiaries and/or sponsors, harmless from any financial
responsibility for items or services furnished, ordered, or prescribed to such beneficiaries or sponsors

by Poehlman after the effective date of the exclusion. Poehlman waives any further notice of the










































